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APPEARANCES:

David N. Neusner, Esq.
For the O ai mant

Peter D. Quay, Esq.
For the Enpl oyer/ Sel f-Insurer

Merle D. Hyman, Esq.
Senior Trial Attorney
For the Director

BEFORE: DAVID W. DI NARDI
Adm ni strative Law Judge

DECISION AND ORDER - AWARDING BENEFITS

This is a claimfor worker's conpensation benefits under the
Longshore and Harbor Wrkers' Conpensation Act, as anmended (33
U S C 8901, et seq), herein referred to as the "Act." The
heari ng was held on Decenber 1, 1999, in New London, Connecticut,
at which tine all parties were given the opportunity to present
evi dence and oral argunents. Post hearing briefs were not requested
her ei n. The following references will be used: TR for the
official hearing transcript, ALJ EX for an exhibit offered by this
Adm ni strative Law Judge, CX for a Caimant's exhibit, DX for a
Director's exhibit and RX for an Enpl oyer’s exhibit. This decision
is being rendered after having given full consideration to the
entire record.

Post-hearing evidence has been admitted as



Exhibit No . Item Filing Date

CX11 Attorney Neusner’'s letter filing his 12/ 14/ 00
CX 12 Fee Petition 12/ 14/ 00
RX 1 Enpl oyer’s comments thereon 12/ 16/ 00

The record was cl osed on Decenber 21, 1999 upon filing of the
official hearing transcript.

Stipulations and Issues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. G ai mant and the Enployer were in an enpl oyee-enpl oyer
rel ati onship at the relevant tines.

3. On February 5, 1997 Caimant suffered an injury in the
course and scope of his enpl oynent.

4. G ai mant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claim for conpensation and the
Enpl oyer filed a tinmely notice of controversion.

6. The parties attended an i nformal conference on January 27,
1997.

7. The applicable average weekly wage is $887.57.

8. The Enployer voluntarily and wi thout an award has paid
tenporary total conpensation from Septenber 16, 1997 through
Novenber 30, 1997, and tenporary partial disability benefits from
July 3, 1998 through July 28, 1998 at the weekly rate of $423.18
based upon his post-injury wage-earning capacity of $252.80. The
Enpl oyer has also paid Caimant for his ten (10% percent |oss of
use of the right foot, from July 29, 1998 through Decenber 19,
1998, based upon his average weekly wage.

9. Section 8(f) relief has been wi thdrawn as an i ssue herein.

The only issue remainingis Claimant’s entitlenment to an award
of tenporary partial disability on and after Decenber 10, 1998,
al so at the weekly rate of $423.18.

The unresolved issues in this proceeding are:



1. The nature and extent of Claimant’s disability.
2. The date of his maximum medical improvement.
Summary of the Evidence

Constantine J. Lisiewski ("Claimant” herein), thirty-eight
(38) years of age, with a tenth grade education and an employment
history of manual labor, began working on February 11, 1980 as pipe
coverer at the Groton, Connecticut shipyard of the Electric Boat
Company, then a division of the General Dynamics Corporation
(“Enployer”), amaritine facility adjacent to the navigable waters
of the Thanes River where the Enployer builds, repairs and
over haul s submarines. He had duties of covering pipes, machinery
and equi pnent and, in the performance of his duties, he had to
clinmb up/down as many as four | evels of |adders, stairs or stagings
to reach his work site; he had to carry his tool bag and supplies to
the work site, Caimant estimating that a bag of insulating
mat eri al wei ghs fifteen pounds and that sone itens wei ghed over one
hundred pounds. He perfornmed his duties in tight and confined
spaces, sonetines while kneeling or squatting as needed. (TR 16-
21)

On February 5, 1997 O aimant entered the shipyard property to
begin his work day and as he began to pass through an area i n which
an outside contractor was doi ng sone work, and during a heavy rain
storm he stepped into a pothole filled with water near the main
gate. He fell, injuring his right ankle, and “hobbl ed” to his work
station to punch in his tinecard for the start of his work day. He
then went to the Enployer’s Yard Hospital and waited for the doctor
to arrive. X-rays were taken and these revealed no fracture
Physi cal therapy was done there and, with his right foot in an air
cast, he was told to return to work. The cast remained on his foot
for eleven (11) weeks but that caused his right foot to hurt all
the way up to his right hip. He continued to work although
experiencing right |eg pain. Finally the pain becane so severe
that on August 7, 1997 he went to see Dr. John J. G acchetto, an
ort hopedi ¢ surgeon. (TR 21-24)

Dr. G acchetto, after the usual social and enpl oynent history,
his review of Claimant’s right ankle x-rays and the physical
exam nation, diagnosed a “severe |ateral ankle sprain,” possibly
Gade 111, and he ordered an MRl scan “to rule out an internal
der angenent or an occult osteochondral injury.” The doctor “issued
hima tight fitting McDavid ankle orthosis which fits confortably
in his work shoe,” and prescribed Rel af en and schedul ed a fol | ow up
examafter the MRl scan. (CX 6 at 1-2) That test was perforned on
Septenber 3, 1997 and Dr. G acchetto reported that it “reveal s sone
t endonopat hy or inconplete tear of the tibialis posterior tendon.”
The doctor, suspecting that G ai mant “may have synovi al i npi ngenment
| esion, anterior lateral ankle,” injected the affected area with



cortisone and, as of September 12, 1997, imposed restrictions
agai nst “ladder clinbing at work.” (CX 6 at 3-4)

G ai mant st opped wor ki ng on Sept enber 16, 1997 as t he Enpl oyer
was unabl e to provi de adj usted work. The synptons conti nued and on
Cctober 3, 1997 the doctor “reconmended arthroscopi c debridenment
and limted synovectony.” (CX 6 at 5-6) That surgery took place
on Cctober 21, 1997 and the postoperative diagnosis was
“posttraumatic fibrosynovial inpingenment syndrone, right ankle.”
Cl ai mant saw t he doctor as needed and he was rel eased to work on
light duty on Decenber 1, 1997. However, he was able to work for
only about six hours because of his right |eg pain; he went to the
Yard Hospital and was sent hone and told to see his own doctor
(TR 24-25; CX 6 at 7-10)

Dr. G acchetto inmmediately ordered an “NM Bone Scanni ng-
I maging Lmd” and Dr. Robert S. Bell read that test as show ng an
“(a)bnormal right ankle with increased activity greatest in the
equilibriumfoll owed by static i magi ng” and “(nmost of the activity
islateral.” (CX6 at 11) Dr. G acchetto continued to see O ai mant
as needed, kept C aimant out of work, recommended a “synpathetic
ganglion block “by Dr. Warner and kept C ai mant out of work. The
ganglion block provided sonme relief and Dr. Warner and Dr.
G acchetto deci ded against a second injection. As of June 10
1998, Dr. G acchetto opi ned, “therapeutically, thereislittle el se

to offer M. Lisiewski,” “nodified his work restrictions, but on
the basis of his conplaints (felt) conpelled to maintain sone
degree of physical restrictions,” the doctor concluding, “H's

prognosis for returning to work at Electric Boat is quite guarded.”
(CX 6 at 12-16)

As of July 29, 1998, Dr. G acchetto opi ned that the “di agnosi s
here is post-traumatic fibrosynovial inpingenent syndrone, status
post-arthroscopi c debridenent,” that C ai mant had reached maxi num

medi cal inprovenent and, “(b)ased largely on interoperative
findings, (the doctor) woul d assess his current |evel of inpairnment
at 10% |l oss of the right |lower extremty.” The doctor continued
the work restrictions against clinbing or repetitive squatting and
agai nst “carrying 20-25 pounds over extended distances.” (CX 6 at
17- 23)

Claimant daily experiences right leg pain, although the
Neurontin prescribed by Dr. G acchetto does provide sone relief.
He has | ooked for work but has received no suitable job offers
within his restrictions. He does want to return to work and has
agreed to cooperate with the Enployer’s vocational rehabilitation
counselor so that he can be retrained for other work. He has
difficulty sleeping because of the way his leg is bent, can walk
only short distances, cannot sit or stand for prol onged periods of
time and is not in need of any psychiatric or psychol ogical
counseling. (TR 26-33; CX 2)



On the basis of the totality of this record and having
observed the demeanor and heard the testimony of a credible
Claimant, | make the following:

Findings of Fact and Conclusions of Law

This Administrative Law Judge, in arriving at a decision in
this matter, is entitled to determine the credibility of the
witnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any

particular medical examiner. Banks v. Chicago Grain Trimmers
Association, Inc. , 390 U.S. 459 (1968), reh. denied , 391 U.S. 929
(1969); Todd Shipyards v. Donovan , 300 F.2d 741 (5th Cir. 1962);

Scottv. Tug Mate, Incorporated , 22 BRBS 164,165,167 (1989); Hite
v. Dresser Guiberson Pumping , 22 BRBS 87, 91 (1989); Anderson v.
Todd Shipyard Corp. , 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonville Shipyard,

Inc., 14 BRBS 148.9 (1981); Brandt v. Avondale Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc. , 8 BRBS 564
(1978).

The Act provides a presumption that a claim comes within its
provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's nmal ady and hi s
enpl oynent activities as it does to any other aspect of a claim"”

Swinton v. J. Frank Kelly, Inc. , 554 F.2d 1075 (D.C. G r. 1976),
cert. denied, 429 U.S. 820 (1976). G ai mant's uncontradi cted
credible testinony alone nmay constitute sufficient proof of
physical injury. Goldenv.Eller& Co. , 8 BRBS 846 (1978), affd,
620 F.2d 71 (5th G r. 1980); Hampton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Andersonv. Todd Shipyards , Supra , at 21; Miranda
v. Excavation Construction, Inc. , 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense with the
requirement that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "primafacie " case. The Suprene Court has held that
“[a] primafacie ‘claimfor conpensation,’” to which the statutory
presunption refers, nust at |east allege an injury that arose in

the course of enploynent as well as out of enploynent." United
States Indus./Fed. Sheet Metal, Inc., v. Director, Office of

Workers’ Compensation Programs, U.S. Dep’t of Labor, 455 U.S.608,

615 102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.

U S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C.Cir.1980).
Moreover, "the mere existence of a physical impairment is plainly

insufficient to shift the burden of proof to the employer.” I d.
The presumption, though, is applicable once claimant establishes

that he has sustained an injury, i . e., harmto his body. Prezi osi
v. Controlled Industries, 22 BRBS468,470(1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed

Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Mchine Shop, 13 BRBS 326 (1981).
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To establish a prima facie claim for compensation, a claimant
need not affirmatively establish a connection between work and
harm. Rather, a claimant has the burden of establishing only that
(1) the claimant sustained physical harm or pain and (2) an
accident occurred in the course of employment, or conditions
existed at work, which could have caused the harm or pain. Kier v.
Bethlehem Steel Corp. , 16 BRBS 128 (1984); Kelaita , supra. Once
this  prima facie case is established, a presumption is created
under Section 20(a) that the employee’s injury or death arose out
of employment. To rebut the presumption, the party opposing
entitlement must present substantial evidence proving the absence
of or severing the connection between such harm and employment or
working conditions. Parsons Corp. of Californiav. Director, OWCP,
619 F.2d 38 (9th Cir. 1980); Butler v. District Parking Management
Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron Works
Corp., 22 BRBS 301, 305 (1989); Kier, supra . Once claimant
establishes a physical harm and working conditions which could have
caused or aggravated the harm or pain the burden shifts to the
employer to establish that claimant’s condition was not caused or
aggravated by his employment. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986).
If the presumption is rebutted, it no longer controls and the
record as a whole must be evaluated to determine the issue of

causation. Del Vecchio v. Bowers , 296 U.S. 280 (1935); Volpe v.
Northeast Marine Terminals , 671 F.2d 697 (2d Cir.1981); Holmes v.
Universal Maritime Serv. Corp. , 29 BRBS 18 (1995). In such cases,
I must weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OWCP , 688 F.2d 862 (1st Cir. 1982); Holmes,
supra; MacDonald v. Trailer Marine Transport Corp. , 18 BRBS 259
(1986).

In the case sub judice , Claimantalleges thatthe harm to his
bodily frame, i.e. , post-traumatic fibrosynovial impingement
syndrome, status post-arthroscopic debri denent” (CX 6 at 17),

resulted fromworking conditions at the Enployer's shipyard. The
Enpl oyer has i ntroduced no evi dence severing the connection between
such harmand Caimant's maritime enploynment. Thus, d aimant has
establ i shed a prima facie claimthat such harmis a work-rel ated
injury, as shall now be discussed.

Injury

The term"injury" neans accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C. 8902(2); U.S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Office of Workers Compensation Programs, U.S.

Department of Labor , 455 U. S 608, 102 S.C. 1312 (1982), revg

Riley v. U.S. Industries/Federal Sheet Metal, Inc. , 627 F.2d 455
(D.C. Gr. 1980). A work-related aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
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Gardner v. Bath Iron Works Corporation , 11 BRBS 556 (1979), aff'd

sub nom. Gardnerv. Director, OWCP , 640 F.2d 1385 (1st Cir. 1981);
Preziosiv. Controlled Industries , 22 BRBS468(1989); Janusziewicz
v. Sun Shipbuilding and Dry Dock Company , 22 BRBS 376 (1989)
(Decisionand Order on Remand ); Johnsonv.Ingalls Shipbuilding, 22
BRBS 160 (1989); Madrid v. Coast Marine Construction , 22 BRBS 148
(1989). Moreover, the employment-related injury need not be the

sole cause, or primary factor, in a disability for compensation

purposes. Rather, if an employment-related injury contributes to,

combines with or aggravates a pre-existing disease or underlying

condition, the entire resultant disability is compensable.

Strachan Shipping v. Nash , 782 F.2d 513 (5th Cir. 1986);
Independent Stevedore Co.v. O’Leary , 357 F.2d 812 (9th Cir. 1966);
Kooleyv. Marine Industries Northwest , 22 BRBS142(1989); Mijangos
v. Avondale Shipyards, Inc. , 19 BRBS 15 (1986); Rajotte v. General
Dynamics Corp., 18 BRBS 85(1986). Also, when claimant sustains an

injury at work which is followed by the occurrence of a subsequent

injury or aggravation outside work, employer is liable for the

entire disability if that subsequent injury is the natural and

unavoidable consequence or result of the initial work injury.

Bludworth Shipyard, Inc. v. Lira , 700 F.2d 1046 (5th Cir. 1983);
Mijangos , supra; Hicks v. Pacific Marine & Supply Co. , 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing

non-work-related condition or the combination of work- and non-

work-related conditions. Lopezv. Southern Stevedores , 23 BRBS295
(1990); Care v. WMATA  , 21 BRBS 248 (1988).

This closed record conclusively establishes, and I so find and
conclude that Claimant injured his right ankle on February 5, 1997
in a shipyard accident, that the Employer authorized appropriate
medical care and treatment, including arthroscopic examination of
the right ankle with debridement of fibrosynovial scar tissue,
anterolateral corner of right ankle (CX 6 at 7), and paid
appropriate compensation benefits to Claimant (TR 7-8) and that
Claimanttimely filed for benefits once a dispute arose between the
parties. In fact, the principal issue is the nature and extent of
Claimant’s disability, an issue | shall now resolve.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econom c

concept based upon a nedi cal foundation. Quickv.Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owensv. Traynor , 274 F. Supp. 770 (D. M.
1967), affd, 396 F.2d 783 (4th G r. 1968), cert. denied, 393 U. S

962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or medi cal condition al one. Nardellav.Campbell Machine,

Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. AmericanMutual Insurance
Company of Boston v. Jones , 426 F.2d 1263 (D.C. CGr. 1970). Even
arelatively mnor injury may lead to a finding of total disability



if it prevents the employee from engaging in the only type of
gainful employment for which he is qualified. ( Id. at 1266)

Claimant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presumption.
Carroll v. Hanover Bridge Marina , 17 BRBS 176 (1985); Hunigman v.
Sun Shipbuilding & Dry Dock Co. , 8 BRBS 141 (1978). However, once
claimant has established that he is unable to return to his former
employment because of a work-related injury or occupational
disease, the burden shifts to the employer to demonstrate the
availability of suitable alternate employment or realistic job
opportunities which claimant is capable of performing and which he
could secure if he diligently tried. New Orleans (Gulfwide)
Stevedoresv. Turner , 661F.2d 1031 (5th Cir. 1981); Air  Americav.
Director , 597 F.2d 773 (1st Cir. 1979); American Stevedores, Inc.
v. Salzano , 538 F.2d 933 (2d Cir. 1976); Preziosi v. Controlled
Industries , 22 BRBS 468, 471 (1989); Elliott v. C & P Telephone
Co., 16 BRBS 89 (1984). While Claimant generally need not show
that he has tried to obtain employment, Shell v. Teledyne Movible

Offshore, Inc. , 14 BRBS 585 (1981), he bears the burden of
demonstrating his willingness to work, Trans-State Dredging v.
Benefits Review Board , 731 F.2d 199 (4th Cir. 1984), once suitable

alternate employment is shown. Wilson v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Construction Company , 17BRBS
156 (1985).

Sections 8(a) and (b) and Total Disability

A worker entitled to permanent partial disability for an
injury arising under the schedule may be entitled to greater
compensation under Sections 8(a) and (b) by a showing that he/she

is totally disabled. Potomac Electric Power Co. v. Director, 449
U.S. 268 (1980) (herein "Pepco ). Pepco, 449 U.S. at 277, n.17,
Davenport v. Daytona Marine and Boat Works , 16 BRBS 1969, 199

(1984). However, unless the worker is totally disabled, he is

limited to the compensation provided by the appropriate schedule

provision. Winston v. Ingalls Shipbuilding, Inc. , 16 BRBS 168,172
(1984).

Two separate scheduled disabilities must be compensated under
the schedules in the absence of a showing of a total disability,
and claimant is precluded from (1) establishing a greater loss of
wage-earning capacity than the presumed by the Act or (2) receiving
compensation benefits under Section 8(c)(21). Since Claimant
suffered injuries to more than one member covered by the schedule,
he must be compensated under the applicable portion of Sections

8(c)(1) - (20), with the awards running consecutively. Potomac
Electric Power Co. v. Director, OWCP , 449 U.S. 268 (1980). In
Brandt v. Avondale Shipyards, Inc. , 16 BRBS 120 (1984), the Board

held that claimant was entitled to two separate awards under the
schedule for his work-related injuries to his right knee and left
index finger.



On the basis of the totality of this closed record, | find and
conclude that Claimant has established that he cannot return to
work as a pipe coverer. The burden thus rests upon the Employer to
demonstrate the existence of suitable alternate employment in the
area. If the Employer does not carry this burden, Claimant is
entitled to a finding of total disability. American Stevedores,
Inc. v. Salzano, 538 F.2d 933 (2d Cir. 1976). Southern v. Farmers
Export Company , 17 BRBS 64 (1985). In the case at bar, the
Employer did submit probative and persuasive evidence as to the
availability of suitable alternate employment. See Pilkington v.
Sun Shipbuilding and Dry Dock Company , 9 BRBS 473 (1978), aff'd on
reconsideration after remand , 14 BRBS 119 (1981). See also Bumble
Bee Seafoods v. Director, OWCP , 629 F.2d 1327 (9th Cir. 1980). |
therefore find Claimant has a total disability during those periods
he was unable to work and that he was partially disabled from June
3, 1998, at which tinme the Enployer’s vocational rehabilitation
counsel or provided a transferrable skills analysis and | abor mar ket
survey. (CX 3)

Caimant's injury has becone pernmanent. A per manent
disability is one which has continued for a lengthy period and is
of lasting or indefinite duration, as distinguished from one in
which recovery nerely awaits a normal healing period. General
Dynamics Corporation v. Benefits Review Board , 565 F.2d 208 (2d
Cr. 1977); Watsonv. Gulf Stevedore Corp. , 400 F. 2d 649 (5th Gr.
1968), cert. denied , 394 U S 976 (1969); Seidel v. General
Dynamics Corp. , 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shipbuilding Co. , 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shipbuilding and Construction Company , 17 BRBS 56 (1985); Masonv.
Bender Welding & Machine Co. , 16 BRBS 307, 309 (1984). The
tradi ti onal approach for determ ning whether aninjury i s permanent
or tenporary is to ascertain the date of "maxi num nedical
i mprovenent." The determ nati on of when maxi nrumnedi cal i nprovenent
is reached so that claimant's disability my be said to be
permanent is primarily a question of fact based on nedical

evi dence. Lozadav.Director, OWCP , 903 F. 2d 168, 23 BRBS 78 ( CRT)
(2d G r. 1990); Hitev. Dresser Guiberson Pumping , 22 BRBS 87, 91
(1989); Carev.Washington Metropolitan Area Transit Authority , 21
BRBS 248 (1988); Wayland v. Moore Dry Dock , 21 BRBS 177 (1988);
Eckley v. Fibrex and Shipping Company , 21 BRBS 120 (1988); Williams
v. General Dynamics Corp. , 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sone future tinme. Meeckev.l.S.0.Personnel Support
Department , 10 BRBS 670 (1979). The Board has also held that a
di sability need not be "eternal or everlasting” to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporationv.White , 617 F.2d 292
(5th Gr. 1980), affg 9 BRBS 138 (1978). Such future changes nmay
be considered in a Section 22 nodification proceeding when and if
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they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Company, 16 BRBS282 (1984), affd , 776F.2d1225,18 BRBS 12 (CRT)
(4th Cir. 1985).

Permanent disability has been found where little hope exists

of eventual recovery, Air America, Inc. v. Director, OWCP , 597F.2d
773 (1st Cir. 1979), where claimant has already undergone a large

number of treatments over a long period of time, Meecke v. 1.S.0.
Personnel Support Department , 10 BRBS670(1979), eventhoughthere

is the possibility of favorable change from recommended surgery,

and where work within claimant’'s work restrictions is not

available, Bellv. Volpe/Head Construction Co. , 11 BRBS377(1979),
and on the basis of claimant’s credible complaints of pain alone.

Ellerand Co. v. Golden , 620F.2d 71 (5th Cir. 1980). Furthermore,

there is no requirement in the Act that medical testimony be

introduced, Ballard v. Newport News Shipbuilding & Dry Dock Co. , 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp. , 8 BRBS
451 (1978), or that claimant be bedridden to be totally disabled,

Watson v. Gulf Stevedore Corp. , 400 F.2d 649 (5th Cir. 1968).
Moreover, the burden of proofin atemporary total case is the same

as in a permanent total case. Bell , supra . See also Walkerv. AAF
Exchange Service , 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp. , 3 BRBS 490 (1976). There is no requirement

that claimant undergo vocational rehabilitation testing prior to a

finding of permanent total disability, Mendez v. Bernuth Marine
Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers Company,

8 BRBS 533 (1978), and an award of permanent total disability may

be modified based on a change of condition. Watson v. Gulf
Stevedore Corp., supra .

An employee is considered permanently disabled if he has any
residual disability after reaching maximum medical improvement.
Lozada v. General Dynamics Corp. , 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commercial Workers , 13
BRBS 148 (1989); Traskv. Lockheed Shipbuilding & Construction Co. ,
17 BRBS 56 (1985). A condition is permanent if claimant is no
longer undergoing treatment with a view towards improving his

condition, Leech v. Service Engineering Co. , 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washington Metropolitan
Area Transit Authority , 13 BRBS 446 (1981).

On the basis of the totality of the record, | find and
conclude that Claimant reached maximum medical improvement on July
28, 1998 and that he has been permanently and totally disabled from
July 29, 1998, according to the well-reasoned opinion of Dr.
Giacchetto. (CX 6 at17)

With reference to Claimant’s transferable skills, and his
residual work capacity, an enployer can establish suitable
alternate enpl oynent by offering an injured enployee a light duty
job which is tailored to the enployee's physical limtations, so
long as the job is necessary and cl aimant is capabl e of perform ng

10



such work. Walker v. Sun Shipbuilding and Dry Dock Co. , 19 BRBS
171 (1986); Darden v. Newport News Shipbuilding and Dry Dock Co.,

18 BRBS 224 (1986). Claimant must cooperate with the employer’s
re-employment efforts and if employer establishes the availability

of suitable alternate job opportunities, the Administrative Law

Judge must consider claimant’s willingness to work. Trans-State
Dredging v. Benefits Review Board, U.S. Department of Labor and

Tarner , 731 F.2d 199 (4th Cir. 1984); Roger’'s Terminal & Shipping

Corp. v. Director, OWCP , 784 F.2d 687 (5th Cir. 1986). An employee

is not entitled to total disability benefits merely because he does

not like or desire the alternate job. Villasenor v. Marine
Maintenance Industries, Inc. , 17 BRBS 99,102 (1985), Decision and
Order on Reconsideration , 17 BRBS 160 (1985).

An award for permanent partial disability in a claim not
covered by the schedule is based on the difference between
claimant’s pre-injury average weekly wage and his post-injury wage-

earning capacity. 33 U.S.C. 8908(c)(21)(h); Richardsonv.General
Dynamics Corp., 23 BRBS (1990); Cook v. Seattle Stevedoring Co., 21
BRBS 4, 6 (1988). If a claimant cannot return to his usual

enpl oynment as a result of his injury but secures other enploynent,
the wages which the new job would have paid at the tinme of
claimant's injury are conpared to the wages cl ai mant was actual ly
earning pre-injury to determne if claimnt has suffered a | oss of
wage- earni ng capacity. Cook, supra . Subsections 8(c)(21) and 8(h)
require that wages earned post-injury be adjusted to the wage
| evel s which the job paid at time of injury. See Walker v.
Washington Metropolitan Area Transit Authority , 793 F.2d 319, 18
BRBS 100 (CRT) (D.C. G r. 1986); Bethardv.Sun Shipbuilding & Dry

Dock Co. , 12 BRBS 691, 695 (1980).

It is now well-settled that the proper conparison for
determining a | oss of wage-earning capacity is between the wages
cl ai mant received in his usual enploynment pre-injury and the wages
claimant's post-injury job paid at the time of his injury.
Richardson , supra ; Cook, supra.

The parties herein now have the benefit of a nost significant
opi nion rendered by the First Grcuit Court of Appeals in affirmng
a matter over which this Adm nistrative Law Judge presided. In
White v. Bath Iron Works Corp. , 812 F.2d 33 (1st G r. 1987), Seni or
Circuit Court Judge Bailey Aldrich framed the issue as follows:
"the question is how nmuch clai mant should be reinbursed for this
| oss (of wage-earning capacity), it being common ground that it
shoul d be a fi xed anmount, not to vary fromnonth to nonth to fol |l ow
current discrepancies.” White, supra, at 34.

Senior Crcuit Judge Aldrich rejected outright the enpl oyer's
argunment that the Admnistrative Law Judge "nust conpare an
enpl oyee's post-injury actual earnings to the average weekly wage
of the enployee's tine of injury” as that thesis is not sanctioned
by Section 8(h).
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Thus, it is the law that the post-injury wages must first be
adjusted for inflation and then compared to the employee’s average
weekly wage at the time of his injury. That is exactly what
Section 8(h) provides in its literal language.

While there is no obligation on the part of the Employer to
rehire Claimant and provide suitable alternative employment, see,

e.g., Trans-State Dredging v. Benefits Review Board , 731 F.2d 199
(4th Cir. 1984), rev’g and rem. on other grounds Tarner v. Trans-
State Dredging, 13 BRBS 53 (1980), the fact remains that had such

work been made available to Claimant years ago, without a salary
reduction, perhaps this claim might have been put to rest,
especially after the Benefits Review Board has spoken herein and
the First Circuit Court of Appeals, in White , supra .

The law in this area is very clear and if an employee is
offered a job at his pre-injury wages as part of his employer’'s
rehabilitation program, this Administrative Law Judge canfind that
there is no lost wage-earning capacity and that the employee
therefore is not disabled. Swain v. Bath Iron Works Corporation,
17 BRBS 145, 147 (1985); Darcell v. FMC Corporation, Marine and
Rail Equipment Division , 14 BRBS 294, 197 (1981). However, | am
also cognizant of case law which holds that the employer need not
rehire the employee, New Orleans (Gulfwide) Stevedores, Inc. v.
Turner , 661 F.2d 1031, 1043 (5th Cir. 1981), and that the employer
is not required to act as an employment agency. Royce v. Elrich
Construction Co., 17 BRBS 157 (1985).

As indicated above, the Employer has offered the Labor Market
Survey of Sarah P.S. Coughlin, MA, CDMS, QRC (CX 3), in an attempt
to show the availability of work for Claimant as a garage
attendant, a theater usher, cashier, gas attendant, security
attendant, clerk at a roller skating rink, rental agent at auto
renting companies and as a general inquiry clerk for manpower in
New London.

It is well-settled that the Employer must show the
availability of actual, not theoretical, employment opportunities
by identifying specific jobs available for Claimant in close
proximity to the place of injury. Royce v. Erich Construction Co.,
17 BRBS 157 (1985). For the job opportunities to be realistic, the
Employer must establish their precise nature and terms, Reich v.
Tracor Marine, Inc. , 16 BRBS 272 (1984), and the pay scales for the
alternate jobs. Moore v. Newport News Shipbuilding & Dry Dock Co.,
7 BRBS 1024 (1978). While this Administrative Law Judge may rely
on the testimony of a vocational counselor that specific job
openings exist to establish the existence of suitable jobs,

Southern v. Farmers Export Co. , 17 BRBS 64 (1985), employer’'s
counsel must identify specific available jobs; generalized labor
market surveys are not enough. Kimmel v. Sun Shipbuilding & Dry

Dock Co. , 14 BRBS 412 (1981).

12



In the case sub judice , the parties are in agreement that
Claimant is, in fact, employable, that he does have a post-injury
wage-earning capacity and the parties are in agreement as to
Claimant’s post-injury wage-earning capacity.

In view of the foregoing, | accept the results of the Labor
Market Survey because | determine that those jobs constitute, as a
matter of fact or law, suitable alternate employment or realistic

job opportunities. In this regard, see Armand v. American Marine
Corporation , 21 BRBS 305, 311, 312 (1988); Horton v. General
Dynamics Corp., 20 BRBS 99 (1987). Armand and Horton are

significant pronouncements by the Board on this important issue.

Accordingly, Claimantisentitled to compensation benefits for
his temporary total disability from September 16, 1997 through
November 30, 1997 and from December 2, 1997 through June 2, 1998,
based upon his average weekly wage of $887.57; he is also entitled
to temporary partial benefits from June 3, 1998 through July 28,
1998 and permanent partial benefits from July 29, 1998, at the
weekly rate of $423.18, based upon his post-injury wage-earning
capacity of $252.80.

While Claimant has sustained a schedule injury to his right
leg on February 5,1997, thatinjury has resulted in other problems
which are unavoidable consequences of that shipyard accident.
Thus, he is also entitled to a continuing award of Section 8(c)(21)
benefits, commencing on December 20, 1998, because of these other
problems, including his chronic pain syndrome and clinical
depression. In this regard, see Frye v. PEPCO , 21 BRBS 194,197
(1988). Claimant did not look for work until September of 1999
because he was not to do so by his prior attorney. (TR 25-26; CX
4, CX 9) Claimant’s current attorney counternmanded that “advice”
and Claimant’s job search is in evidence as CX 10.

| agree with the doctors that C ainmant, at age 38, should be
retrained for alternate work and | urge O aimant to cooperate with
those efforts so that he can return to gainful enploynent.

Medical Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc. , 8 BRBS 130
(1978). The test is whether or not the treatnment is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Colburn v. General Dynamics Corp. , 21 BRBS 219, 22
(1988); Barbour v. Woodward & Lothrop, Inc. , 16 BRBS 300 (1984).
Entitlement to nmedical services is never tine-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
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Walsh Stevedoring Company , 22 BRBS 32, 36 (1989); Mayfield v.
Atlantic & Gulf Stevedores , 16 BRBS 228 (1984); Dean v. Marine
Terminals Corp., 7 BRBS 234 (1977). Furthermore, an employee’s

right to select his own physician, pursuant to Section 7(b), is

well settled. Bulone v. Universal Terminal and Stevedore Corp. , 8
BRBS 515 (1978). Claimant is also entitled to reimbursement for

reasonable travel expenses in seeking medical care and treatment

for his work-related injury. Tough . General Dynamics
Corporation, 22 BRBS 356 (1989); Gilliam v. The Western Union
Telegraph Co., 8 BRBS 278 (1978).

Interest

Although not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annum is assessed on all past due compensation payments. Avallone
v. Todd Shipyards Corp. , 10 BRBS 724 (1978). The Benefits Review
Board and the Federal Courts have previously upheld interestawards
on past due benefits to ensure that the employee receives the full
amount of compensation due. Watkins v. Newport News Shipbuilding
& Dry Dock Co.,, 8 BRBS 556 (1978), aff'd in pertinent part and

rev’d on other grounds sub nom. Newport News v. Director, OWCP, 594
F.2d 986 (4th Cir. 1979); Santos v. General Dynamics Corp., 22BRBS
226 (1989); Adams v. Newport News Shipbuilding , 22 BRBS 78 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 26, 50 (1989); Caudill v.
Sea Tac Alaska Shipbuilding , 22 BRBS 10 (1988); Perry v. Carolina
Shipping , 20 BRBS 90 (1987); Hoey v. General Dynamics Corp., 17

BRBS 229 (1985). The Board concluded that inflationary trends in

our economy have rendered a fixed six percent rate no longer

appropriate to further the purpose of making claimant whole, and

held that ". . . the fixed six percent rate should be replaced by

the rate employed by the United States District Courts under 28

U.S.C. 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . . ." Grant v.
Portland Stevedoring Company , 16 BRBS 267, 270 (1984), modified on
reconsideration, 17 BRBS 20 (1985). Section 2(m of Pub. L. 97-258
provi ded t hat the above provision woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the D strict
Director.

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as the
Enpl oyer has accepted the claim provided the necessary nedical
care and treatnment and voluntarily paid conpensation benefits from
Sept enber 16, 1997, except for the one day he returned to work, and
such benefits continued until Decenber 19, 1998. Ramos v.

14



Universal Dredging Corporation , 15 BRBS 140, 145 (1982); Garnerv.
Olin Corp. , 11 BRBS 502, 506 (1979).

Attorney’s Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Employer as a
self-insurer. Claimant’'s attorney filed a fee application on
December 14, 2000 (CX 12), concerning services rendered and costs
incurred in representing Claimant between September 21, 1999 and
December 7, 1999. Attorney David N. Neusner seeks a fee of
$3,684.00 (including expenses) based on 14 hours of attorney time
at $200.00 per hour and 3.25 hours of paralegal time at $64.00 per
hour.

The Employer has objected to the requested attorney’s fee and
suggests deleting duplicate charges on October 18, 1999. (RX 1)

In accordance with established practice, | will consider only
those services rendered and costs incurred after January 27, 1999,
the date of the informal conference. Services rendered prior to
this date should be submitted to the District Director for her
consideration. | agree with the Employer and the duplicate
paralegal service on October 18,1999is hereby deleted, especially
as Claimant’s attorney did not file a response in explanation
t her eof .

In light of the nature and extent of the excellent |egal
services rendered to Claimant by his attorney, the anount of
conpensation obtained for Caimant and the Enployer's comments on
the requested fee, | find a legal fee of $3,668.00 (including
expenses of $676.00) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C.F. R 8702. 132,
and is hereby approved. The expenses are approved as reasonabl e
and necessary litigation expenses. M approval of the hourly rates
islimted to the factual situation herein and to the firmnenbers
identified in the fee petition.

ORDER

Based upon the foregoi ng Fi ndi ngs of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be adm nistratively perforned by the District D rector.

It is therefore ORDERED that:

1. The Enployer as a self-insurer shall pay to C ainmant
conpensation for his permanent partial disability, based upon the
di fference between his average weekly wage at the tinme of the
injury, $887.57, and his wage-earning capacity after the injury,
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$252.87, as provided by Sections 8(c)(21) and 8(h) of the Act, and

such benefits, payable at the weekly rate of $423.18, shall
commence on December 20, 1998 and continue until further ORDER of
this Court.

2. The Employer shall receive credit for all amounts of
compensation previously paid to the Claimant as a result of his
February 5, 1997 injury on and after December 20, 1998.

3. Interest shall be paid by the Employer on all accrued
benefits at the T-bill rate applicable under 28 U.S.C . 81961
(1982), conputed from the date each paynment was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District Director.

4. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedical care and treatnent as the Caimant's work-
related injury referenced herein may require, subject to the
provi sions of Section 7 of the Act.

5. The Enployer shall pay to Claimant's attorney, David N
Neusner, the sumof $3,668.00 (including expenses) as a reasonabl e
fee for representing Caimant herein before the Ofice of
Adm ni strative Law Judges between Septenber 21, 1999 and Decenber
7, 1999.

DAVID W. DI NARDI
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts
DVD: | as
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